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AGENDA

• Investigation strategy for federal habeas litigation

• Client communication to support your claims

• Records collection for federal habeas litigation

• Q&A
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EVIDENTIARY DEVELOPMENT

• Barriers to evidentiary development 
• 28 U.S.C. § 2254(e)

• Shinn v. Ramirez, 142 S. Ct. 1718 (2022)

• Special considerations for development in federal court
• Equitable tolling

• Actual innocence

• D.P.R. example: Cruz-Berríos v. Borrero, No. 14-cv-1232 (ADC/SCC), 2020 WL 12814753

• Possible return to state court

• Rhines v. Weber, 544 U.S. 269 (2005)



CHANGING THE NARRATIVE



THE PICTURE ON 
DIRECT APPEAL

Barber told the defendant that he (Barber) “did it 
and it was done.” The defendant responded, “all 
right.” Then the defendant gave Barber “like a pound 
and a half hug.” The defendant “ordered a round of 
drinks” for himself, Barber, and Martin. The defendant 
commented that “we got to have a made cake now-
or like a rack of cake,” a slang expression that means 
“we made a lot of money.” The purpose of the toast 
was to celebrate their “rack of money.”
In return for his act of killing Petrole, the defendant 
told Barber that he did not have to pay for four 
pounds of marijuana that the defendant had 
previously sold him. Additionally, the defendant gave 
Barber a half pound of “chronic” marijuana, forgave 
Barber's $3,000 debt for past drug transactions, and 
promised to pay Barber $10,000 in cash.

Wolfe v. Commonwealth, 265 Va. 193, 203–04, 576 S.E.2d 471, 477 
(2003)



THE PICTURE AFTER INVESTIGATION

After filing his initial § 2254 petition, Appellant obtained an affidavit executed by 
Barber (the “Barber Affidavit”) wherein Barber “repudiated his trial testimony and 
exculpated Wolfe from the murder-for-hire scheme.” Wolfe I, 565 F.3d at 144. 
Appellant also secured affidavits from two people who had previously resided with 
Barber. In his affidavit, Barber's former roommate, Jason Coleman, averred that he 
“told prosecutors that [ ] Barber had confessed to [him] that [Barber] acted alone 
in the murder of [ ] Petrole.” Wolfe I, 565 F.3d at 153. Likewise, Barber's former 
cellmate, Carl Huff, averred that Barber had admitted that “[Appellant] was in no 
way involved in the shooting of Petrole” and that Barber had testified falsely at 
Appellant's trial. Id. Both of these affidavits corroborated the allegations in the 
Barber Affidavit.

Wolfe v. Dotson, 144 F.4th 218, 222 (4th Cir. 2025)



WHAT DO WE NEED FOR HABEAS 
INVESTIGATION?

• Strong client relationship
• Investigation strategy

• System of organization
•Dogged records collection

• Records review strategy



Our case strategy 
must include 

relationship with 
clients

We can learn facts 
from clients that 

can develop 
claims



BUILDING TRUST
• When we don’t understand words being used by client, ask for clarity. Don’t 

give up. Don’t make assumptions about what client is saying.

• Don’t just take notes. Engage with client by listening. 

• Open ended questions : “Tell me…”, “What do you mean when you say…?”

• Leave space for client to ask more questions later. 

• Be yourself.

Observations & Assessing appearance: SYMPTOMS?
Self care habits
Ticks?
Visible scars?
Does client understand what’s happening/what you are saying?



Notes in Foster 
v. Chatman



Notes of   
prosecution 
investigator









• Guideline 10.11.B: The defense team must conduct an 
ongoing, exhaustive and independent investigation of 
every aspect of the client’s character, history, record 
and any circumstances of the offense, or other factors, 
which may provide a basis for a sentence less than 
death. The investigation into a client’s life history must 
survey a broad set of sources and includes, but is not 
limited to: medical history; complete prenatal, pediatric 
and adult health information; exposure to harmful 
substances in utero and in the environment; substance 
abuse history; mental health history; history of 
maltreatment and neglect; trauma history; educational 
history; employment and training history; military 
experience; multi-generational family history, genetic 
disorders and vulnerabilities, as well as multi-
generational patterns of behavior; prior adult and 
juvenile correctional experience; religious, gender, 
sexual orientation, ethnic, racial, cultural and community 
influences; socio-economic, historical, and political 
factors.

2008 ABA Supplementary Guidelines

• Court (criminal, municipal, traffic, 
civil, probate, family, domestic 
relations, bankruptcy, federal)

• Sheriff & Police Departments, Task 
Forces, Federal Bureau of 
Investigation, (FBI) Drug Enforcement 
Administration (DEA) & Statewide 
Agencies, such as, Department of 
Forensic Science, Department of 
Finance 

• Crimestoppers

• Governor’s Office & Secretary of State 
for state voter rolls.

• Incarceration Records





INVESTIGATING

•ABA GUIDELINES
•Investigate ALL aspects of client’s case
•Sources: People & Records
•The investigation is massive & in-

person
•Requires diligence
•Requires organization



MINING YOUR RECORDS FOR CLUES: 
TRANSCRIPTS

• Transcripts are often one of the first things reviewed 

• Though record-based claims are the focus of the direct appeal, the transcripts can provide 
important information about extra-record claims

• Consider 

• What’s missing? What motions, objections, witnesses are absent?

• What else is going on in the courtroom? Are there indications of courtroom disruptions? Tension 
between parties (the client and their lawyer, the lawyers and the judge, etc.).

• What outside events are seeping into the courtroom? COVID19, major news events, natural 
disasters.

• Relevant claims include

• Decision-maker bias

• Other due process violations

• Ineffective assistance of counsel



MINING YOUR RECORDS FOR 
CLUES: PRIOR COUNSEL FILES

• Requesting prior counsel’s files is a necessary 
early step

• Files can provide information about

• The extent of counsel’s investigation

• Discovery received from the government

• Potential lay and expert witnesses 

• Jury selection and composition

• Relevant claims include

• Ineffective assistance of counsel

• Withholding favorable evidence

• Jury discrimination



MINING YOUR RECORDS FOR CLUES: 
POLICE RECORDS

• Police records requested after trial can often uncover issues not explored earlier, 
even if prior attorneys have already requested these records

• Consider
• Comparing the records received with those received in prior requests and discovery

• Records about incidents related to government witnesses

• Unexplored leads

• Relevant claims include
• Withholding favorable evidence

• False testimony by government witnesses

• Jailhouse informants acting as government agents


